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Harback v. Gear.

Nathaniel R. Harback, with David R.impleaded Griggs
and Aaron D. Weld, in error, v Hezekiah H.plaintiff
Gear, indefendant error.

Error to Jo Daviess.

Per Curiam. This is the same as thecase deci-one just
ded, of Weld and Harback v.Griggs, Gear, and the same

will be entered as in that. That case wasjudgment brought
and this is a similar case Har-by appeal,up bybrought up

error,back on writ of he not been a to thehaving party
appeal.

reversed.Decree

Brush,H.Jenkins, v. DanielAlexander M. appellant,

appellee.

Jackson.Appeal from

a verdictjurythe returnedin an action ofa of assumpsit,plea paymentUpon
the Thebetweenmutual accountsbeingfor the there parties.defendant,

assigned*and wasmotion wasfor which overruled,moved anew trial,plaintiff
the same was com-thatof the wholea review evidence,for onerror: Held,

un-beingof andthe factto establishsufficient payment,in itselfandpetent,
overruled.trial wasfor a newmotion properlythecontradicted,

all the circumstances dis-a to take into considerationjuryis the ofprivilegeIt
thetheir intofindof which wayof atrial rarelyclosed in the cause, many

Court.in anrecord as appellatepresented

theAssumpsit Court, bybroughtCircuitJacksonthein.
Hon.thebeforeheardandthe appellee,againstappellant
Ver-1845.termat the Aprilaand jury,B. ScatesWalter

moved forThe plaintiff$325-60.fordefendantdict for the
ofa remittiturentereddefendantthetrial,a whereuponnew
aformotiontheoverruledCourtThe$246-35.the sum of
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defend-of thein favora judgmentand renderedtrial,new
for $79-25.ant

theLamborn, forJ.Trumbull, appellant,andL.

Baker, forJ. theD. appellee.

deliveredof Court was bytheThe Opinion
J.* M. Jenkins declaredAlexanderKoerner, against

Brush, the Jackson Circuit Court,in atH. theDaniel May
1844, in the declaration the com-assumpsit,term containing

and two counts,counts the firstmon ofmoney special which
3d ofthat, 1839,on the theday May, madealleges parties

in which thebyan defendantwriting, undertookagreement
afor the considerableto collect amount of notes,plaintiff
inandaccounts, consideration ofjudgments, oneretaining

acollected,of the amount ashalf compensation, and to use
and toall due collect the same. Itproper diligence further'
that said defendant had not used suchalleges diligence,

the had lost the notes,benefit ofwhereby plaintiff said &c.
become,and that had&c., andthey were lost to him.entirely

second count aversThe that defendant,special in consider-
of one half theation of ofreceiving tosums bemoney

him, hadcollected toby promised collect the amount of
S3,052-97, and that he had $2,000-00actually collected there-
of, had refused to theand one half of saidpay last mentioned

to saidsum plaintiff.
defendantThe thepleaded issue,general payment, statute

limitations, set-off,of and a special he,plea, defendant,tthat
used duehad andiligence, account with hisfiling of set-plea

off. Issues of fact were and at thejoined, termApril 1845,
case wasthe submitted ato who found ajury, verdict for

defendant for $335-60. A new trial was moved for by plain-
for thetiff, reason that the verdict was theagainst evidence,

the defendant $246-35.remittedwhereupon The motion
overruled,was and rendered $79-50.forjudgment

*Wilson, Browne,C. andJ. J. did not sit in this case.
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Jenkins u. Brush.

The decision of the Court inbelow this motionoverruling
afor new trial is the erroronly assigned.

The bill of to contain all the evi-exceptions, purporting
in the disclosescase,dence the state of facts:following

The on the a list oftrial, notes, accountsplaintiff produced
his favor,and in to is thewhich follow-judgments, subjoined

agreement:ing
"­ 3,Brownsville, 1839.May

a full andthat onit remembered .this set-day,Be complete
made between A. Jenkins andbeen M. Danieltlement has

heretofore unsettled them,matters betweenBrush,H. allof
the above andto list ofit relates notesas foregoingexcept

on,and so in of,favor and A.accounts, dueand judgments
are to said Brush to.Jenkins, collect;M. which whichgiven

do, can,ifhe and whenhe will the orsaid Brush wholeagrees
collected,are one halfof them of the amountany paypart

Jenkins, the other half hecollected,so to said is to have as
troublefor his of collecting.compensation

A. M. Jenkins,
(Signed) D. H. Brush.”

witnesses,The then several and aproducedplaintiff jus-
he that atdocket, which established various times,tice’s by
1839, defendant hadthein the collectedyearcommencing

ofinabout It the course$400-00. exam-plaintiff’sappeared
a of the included in list,ination that debts themanygood

collectable, and also that Jenkins had,were not atoplaintiff
extent, of the claimsconsiderable controlled many by giving

officers, and his owndirection to by making arrangements
controlled,and with the amount sosettlements debtors. The

toJenkins,settled receivedor amounts likeby something
$300-00.

ondefendant, his a due himThe notepart, byproduced
with the tointerest, about also$45-00;plaintiff, amounting,

which is aa of thecertain paper, following copy:
19,of notes selected H. Brush,“A list Danielby April

themake balance of1839, dollars,to one thousand whichup
to A.has advanced M. Jenkins.he follows a list of[Here

IBrush,For value received of D. H. trans-herebynotes.]



211845.TERMDECEMBER

v. Brush.Jenkins

notesand annexed list ofto him the withinmake overfer and
3,1839.toaccounts, May$343-42.and amounting
M. Jenkins.”A.(Signed)

list of notesthat thishere,It to remark assignedis proper
the listincluded inclaims notand accounts contains some
Brush,defendant,over tohandedcontains the claimswhich

beenhad to havethecollection, but whichfor plaintiff proved
toamountwhich claims soBrush, andcollected provedby

defendant’s liabilityreduces theThis of courseabout $150.
col-had'all the defendantthen, was$250,amount;to that

toentitledJenkins wasaccount, of whichlected on Jenkins’
claimedthan isamount isThishalf, $125.viz:one larger

in the calculationcounsel, account,this butonby plaintiff’s
I havemade of defendant’s liability,I have chargedwhich

collectionsfrom the time of hishim interest respectivewith
of the action.the commencementtoup

a store account of about $40The defendant also proved
suffi-which, here,it is contended was notplaintiff,against

to havewhich,but as nociently objection appearsproved,
must beto the of thebeen made below insufficiency proof,

that ofas He further manyconsidered established. proved,
were worthlesshe had undertaken to collectclaims whichthe

of defendant’s witnessesnot be collected. Oneand could
he1843-4,time in the of wastestified, that some winteralso

a list of notesa the defendantshown by containingpaper
cred-due some items of which wereand accounts plaintiff,

defendant asked him toand marked as and thatited paid,
him hiscredited, and tothe items notexamine opiniongive

and that hehe of theiras to what goodness, (witness)thought
theand it as his from best ofthen opinion,gavethought,
wereinformation,his and that about then$475knowledge
Marshall,oneDefendantstill collectable. also introduced

had atestified, that about a he had conversa-who year ago
told himon this and thatwith plaintifftion plaintiff subject,

him over between and on$500that defendant had $400paid
he had onthe demands which collected the halves. That

he hadis under the that saidhe paidimpression plaintiff
he$500,between and and that does not distinctly$400over

recollect it one or ac-whether said that was on twoplaintiff
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counts. That he tounderstood defendant hadplaintiff say
to$500remitted between and$400 Thatplaintiff. plaintiff

ahim and thedemands,showed of the list same as thecopy
one Court,in at the same that hetime said that defendant
had over,so and that on theit was notes and accounts,paid

halves,which to collect ondefendant was he understood this
cross-examination,made. Onwas his said witnesspayment

hestated, that Jenkins told him that Brush had col-thought
much, helected that and that would not have(Jenkins)

collected,much had if heknown how defendant had not
seen his onbooks; and said witness also stated said exami-

been thenation, that this have admissionmight respecting
of the he$500the or of which had$400payment spoken

before, and that it was his that Jenkins had toldimpression
him defendant had that to him.over muchpaid

This is the substance,evidence in and it shows clearly
that the entitledwas not to recover on his firstplaintiff

it,count. In order the had tospecial showto prove plaintiff
first, the of defendant,claims and to col-byreceipts promise
lect them; second, them;the of third,collectingneglect
that such lost .the benefit thereof. If heby neglect, plaintiff
failed to show facts,either of the count notthese was sus-
tained. is true,It that the second one ofon thepoint,

that fourdefendant’s own witnesses some yearstestified
these claims been inafter had defendant’sperhaps, placed

list,hands collection,for he the items on thehad examined
a claims,said and thatofcontaining description thought

some does notcould be collected. But this suffice$475-00
to havethe defendant He differedmaywithcharge neglect.
in witness,from have had rea-satisfactoryor mayopinion

time,sons or evencollect,for not an to at thateffortmaking
items, to which theit,to on the that theseprevious point

refers, in had sincewithout any,witness specifyinggeneral,
aworthless;become the of is total one. Iffailure proof

unrea-notes, &c. for an&c.,these defendantwere bykept
them, thetime to collectexertionswithoutsonably long

back, refusal,a them andhad to demand uponplaintiff right
the defend-could have thepursued remedyproper against

ant.
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out ofthe first countclaim underthe plaintiff’sLeaving
the ofof paymentthat independent proofitview, appears

himselfhadMarshall, shownto by plaintiffas testified
defend-while$125-00,aboutdefendantclaim oftoentitled

athe$80-00about plaintiff, leavinghadant againstproved
The foundfavor of Jenkins.in jury havingsmall amount

theconsidereddefendant, it is manifest that theyfor$335-00
to the of nearamountto defendant as proved,payment

credit,to defendant’swhich, nearlywhen$400-00, placed
found, and the nowthe sum actuallymakes questionup

asitself, were in did?they theyjustified findingpresents
of He testi-set out the MarshallI have testimony fully.

of Jenkins. Without to im-to an admissionfies intending
in the Iof the witnessthe veracity degree,slightestpugn

it.to admit that I attach but little toam free very weight
made a before the trial. relatedwas ItyearThe admission

isconcerned,the was not andin which witness ita matterto
areto liable we tohowsay,necessary misapprehendhardly

others not our own interests. Theofstatements involving
under thisevidence of admissions of circumstances asparties,

is allmade, considered writers and whowas by legal judges,
it,remarkhad occasion to as the most frail andhave upon

to haveThe two statements said been madeand dangerous.
witness,his with the arein conversation more-by plaintiff

since he hadreconcilable,over little could have no reason
defendant’sto of conduct towards him withcomplain regard

claims, when,to these in the breath,same he admitted that
he had received from $400-00.to $500.00 from him on these

are asclaims. But we not the case a areandtrying jury,
at to substitute our own viewsnot for theirs.liberty The only

is,for us to determine was there evidence sufficientquestion
to the and this we must theanswer injustify finding, question

evidenceaffirmative. The was and in itself suf-competent,
ficient establish the fact of and itto stands uncon-payment,
tradicted. Besides circumstances have beenmany may

on the trial in various which,disclosed ways, theythough
find theircan ever into the record, asrarely waytranspire,

Court,an andit is to which havemaypresented appellate
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added to the in It was thegreat weight testimony question.
of the to let these circumstances enterprivilege jury into

their below,considerations. The Court who thewitnessed
trial and heard the had atestimony, much betterandliving op-

to of the correctness of the verdict than weportunity judge
can ahave with barren record before us, haspossibly thought

a trial,to refuse the motion for new and it would beproper
erred,too for us to he themuch thatsay testimony having

fact,been and sufficient to the which thecompetent prove
found tohave exist.actuallyjury

defendant, aThe motion for a new trial beenupon having
made, entered a remittitur, $79-25,his toverdictreducing
which is near the amount of his account against plaintiff.

this,From counsel thewish Court to thedrawplaintiff’s
inference, thethat defendant himself that Marshall’sthought

should betestimony The of a remit-disregarded. entering
titur the. successful it has theby party, though appearance

act,of his often,is fact,in forcedvoluntary him.being upon
is thatalso, there wereIt transactionsvery probable between

the notwhich did come to on trial,the which,parties, light
nevertheless, made it an act of in remit,defendant tojustice

the was him.made Theactuallyalthough payment by par-
it theties, record, had beenby and theirappears partners,

was muchbusiness mixedevidently Jenkins, while theseup.
in defendant’sclaims hands for collection,were had managed

himself, less,more orthem and rendered itthereby very
for the defendant todifficult for all theseaccount many

most of smallitems, which amount,.of inwere though rising
whole, of $2000-00.the The evidenceupwards shows

mass ofa confused facts and transactions; somethroughout
issues,irrelevant to therelevant, others both parties having

their as well of attackevidently ground,misapprehended
as of defence.

inflicted,been weIf has cannot discover it frominjustice
record, and mustthe in favor of the verdict below,presume

a of the andfound chosen thebyby neighborhood,jury par-
affirmed,must be costs.ties themselves. below withJudgment

Judgment affirmed.
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